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HIGH COURT FORM NO. (J)2

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE

District : Sonitpur

In The Court of the Munsiff No. 1, Tezpur, Sonitpur

Present  : Smt. G. Rabha, AJS

19th day of November of 2011

Title Suit / Case No.  39 of 2006

1.   Sri Bipul Basumatary

2. 

- Versus -

1. Sri Bipin  Basumatary & 24 ors.

Pro. Def. Sri Bankim Baruah & 5 ors.

2. 

This Suit coming on for final hearing on(1)

(1) Give date or dates, 19-05-2009,14-07-2009,14-07-2009,16-11-11

in the presence of

                                                                                                             

Sri T.C. Khatri ( Sr. Adv.)

Sri S. Mishra

Sri B. Nath

and having stood for consideration to this day the Court delivered the following 

Judgment:-

JUDGMENT

1. The Hindu religious books Ramayana & Mahabharata depicts 

the relations between brothers, brothers who were ready to die 

for  one  another.  The  eternal  bond  of  Lord  Rama  with  his 

brother Lakshman and Bharat, the relation of Balaram and Lord 
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Krishna are all part of our folklore. These eternal bond between 

the sibling has however become an utopian dream in the present 

era and it has been eclipsed by material and worldly desire. The 

facts  of the instant  case is one of  such unfortunate example, 

where one brother being the plaintiff has filed the case against 

his  own brother,  the  defendant,  praying for  reliefs  including 

permanent  and  perpetual  injunction  over  a  portion  of  the 

ancestral property.

2.  Schedule of the suit land as described in Schedule ‘A’:

 The  plot  of land measuring  1bigha -1katha -1 lessas 

covered  by  dag  no.888  and  P.P no.  201,  223  ,  where 

tenanted  room  compromising  of  9  rooms  were 

constructed,  at  Mouza  –  Balipara  in  Rangapara 

Dist:Sonitpur, Assam  comprises the suit land .

   

III. The facts of the case as per plaint of the plaintiff:

1. The plaintiff  pleaded in his pleadings that, he had constructed 

the Assam type house on the schedule land and let them out 

on rent.  The plaintiff  further stated that his name had been 

mutated in land records and holding number of the house is 

also  in  his  name.  The  pleading  further  disclosed  that  the 

dispute arose when the defendant without any right, title and 

interest  over  the  tenanted  room  tried  to  take  forcible 

possession over the schedule tenanted rooms. Hence this case 

has been instituted seeking restrain over the illegal act of the 

defendant by granting appropriate injunction. 

IV.Defendant’s case as per his written statement:
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2. The defendant appeared and raised objection by filling written 

statement inter alia stating that this suit is  not maintainable in 

its present form and it is bad for non joinder of parties. The 

defendant  stated  that  the  averments  made  in  the  plaint  are 

totally  false  and  baseless.  The  defendant  pleaded  that  the 

original  owner of the suit  land was late Madan Basumatary, 

deceased father of both the parties and that the suit land is part 

of their total joint property measuring 2 bigha, 3 katha and 18 

lessas. The defendant further stated that the tenanted room has 

not  been  partitioned  and  it  has  been  constructed  from joint 

family income thus the plaintiff is not entitled to relief claimed 

and the suit is liable to be dismissed. 

I. Considering the pleading of both sides this Court has framed 

the issues:

 

1. Whether there is any cause of action for the suit ?

2. Whether the suit is maintainable in its present from ?

3. Whether  the  suit  is  bad  for  non  joinder  of  necessary  

party?

4. Whether the plaintiff has possession over the suit land  

premises?

5. Whether the plaintiff  is  entitle  for a decree as prayed  

for?

6. To what relief/reliefs the parties are entitled to?

II. Plaintiff  had  examined  three  plaintiff  witnesses  named PW.1 

Bipul Basumatary ,the plaintiff himself and PW.2 Kabiran 

Boro  and  PW-3  Bathuram  Basumatary  submitted  the 

following documents in support of his title.
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          Exhibit-1 Original Jamabandi of  PP no. 201, 223

 and Dag no. 888.

Exhibit-2  Holding number

Extibit- 3Holding number

Exhibit- 4 revenue receipt

Exhibit-5 Town receipt

Exhibit-6 Rent agreement

Exhibit -7 dated 10-5-95 rent agreement

Exhibit-8 dated 17-7-90 rent agreement.

Exhibit-9 dated 9-3-95 rent agreement.

Exhibit-10 dated 2-3-95 rent agreement.

Exhibit-11 dated 1-12-89 rent agreement.

III. The defendant had examined three witnesses but  they did 

not  appear  for  cross-examination  in  spite  of  the  fact  that 

several dates were given, hence vide order dated 2-2-2011 

this  Court  had  expunged  the  evidence  of  defendant  and 

closed the defence evidence. In other words, the evidence of 

DW1 DW2 and DW3 shall not be acted upon to determine 

the fact in issue.

IV.  DECISION, DISCUSION AND REASONS THEREOF:

3. From the pleading of both sides it is apparent that there are few 

admitted facts which need to be highlighted so that these facts 

need not be repeated while discussing the issues. The admitted 

facts are therefore as follows:

a. The  original  pattader  of  the  suit  land  was  Late 

Madan Basumatary.
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b. Both the Plaintiff and defendants are sons of Late 

Madan Basumatary and they are his legal heirs.

c. That the suit property is a joint property and it has 

not been partitioned till date.

4. Now let us proceed taking into consideration of the pleadings 

and  the  averments  of  both  parties  and   discuss  the  issues 

chronologically.

5. Issue no.1,2 and 3

Whether there is any cause of action for the suit? Whether the  

suit is maintainable in its present from? And whether the suit is  

bad for non joinder of necessary party?

6. Broadly speaking the learned counsel for the defendant raised 

two issues challenging the maintainability of this suit. They are 

as follows:

a. That there is no cause of action for this suit. 

b. Suit  id  bad  due  to  Non-joinder  and  mis-joinder  of 

necessary parties

7. Let us start out discussion with  “Cause of action”

The  expression  'cause  of  action' has  acquired  a  judicially 

settled meaning. In the restricted sense cause of action means 

the  circumstances  forming  the  infraction  of  the  right  or  the 

immediate occasion for the action. In the wider sense it means 

the  necessary  conditions  for  the  maintenance  of  the  suit, 

including not only the infraction of the right, but the infraction 

coupled  with  the  right  itself.  (See  Rajasthan  High  Court 
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Advocate  Association Vs  Union of  India  reported in  AIR 

2001 SC 416). In this instant case the plaintiff had averred that 

he has been in possession over the suit land but the defendant 

had threatened to forcibly evict him on two occasion dated 3-6-

06  and  5-6-06.  The  act  of  the  defendant  had  indeed  cause 

infraction  of  the  rights  of  plaintiff  over  the  suit  land,  hence 

there is cause of action arises for this suit. This issue no.1 is 

decided in positive.

 “Non-joinder and mis-joinder of necessary parties”

8. The  learned  counsel  of  plaintiff  Mr.  Surendra  Mishra  had 

submitted the plaintiff did not raise any question regarding right 

and  title  over  the  suit  land  that  they  had  simply  prayed  for 

prohibitory  injunction.  Thus  when  the  question  is  only 

regarding perpetual injunction and permanent injunction, it  is 

not  necessary  to  implead  all  the  legal  heirs  of  Late  Madan 

Basumatray.  

9. While on the other hand the defendant challenged the suit on 

two points,  firstly,  non-joinder of all  the legal heirs of Late 

Madan Basumatary and secondly for mis-joinder of pro-forma 

defendants who were no longer tenant in the suit house. 

10. The learned counsel  Mr.  Biraj  Nath,  had submitted that  Late 

Madan  Basumatary  had  left  behind five  daughters  and three 

sons and they have right title and interest over the suit land as 

his legal heirs, namely, Abeli Basumatary, Makari Basumatary, 

Dubari  Basumatary,  Ambika  Basumatary,  Soneswari 

Basumatary,  Bipin  Basumatary,  Bipul  Basumatary  and 
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Daneswar  Basumatary.   Thus  this  suit  is  bad  due  to  none 

impleadment of all the legal heirs of Late Madan Basumatary 

and the same is  liable to be dismissed.

11.Let me reiterate that it is an admitted fact that this instant suit 

property is a joint property and both the plaintiff and defendants 

are in joint possession. The plaintiff did not raise any question 

regarding right and title over the suit land he had simply prayed 

for prohibitory injunction. 

12.Now let  us  find  out  the  legal  position in  regard  to  suits  for 

prohibitory injunction relating to immovable property:

(a) Where a cloud is raised over plaintiff's  title and he 

does not have possession, a suit for declaration and 

possession,  with  or  without  a  consequential 

injunction, is the remedy.

(b)  Where the plaintiff's title is not in dispute or under a 

cloud, but he is out of possession, he has to sue for 

possession with a consequential injunction. 

(c) Where there is merely an interference with plaintiff's 

lawful  possession  or  threat  of  dispossession,  it  is 

sufficient to sue for an injunction simpliciter.

13. Thus  this  is  a  suit  for  injunction  simpliciter,  the  averments 

regarding title are absent in a plaint. We know that where there 

is  no  issue  relating  to  title,  the  court  will  not  investigate  or 

examine or render a finding on a question of title, in a suit for 

injunction and it is only concerned with possession. So when 

the prayer for injunction will be decided with reference to the 
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finding on possession, I am of opinion that all the legal heirs are 

not the necessary parties in this suit, hence this suit is not hit by 

the  principle  of  non-joinder  of  legal  heirs  of  Late  Madan 

Basumatary.

14. Now, let us consider whether this suit is bad for mis-joinder. 

The defendant pleaded that  Sapan Dey and Dipanker Dey who 

were arrayed as Proforma defendant no. 2 and 3 were not tenant 

under  the  plaintiff.  I  have  gone  through  the  rent  agreement 

exhibited as Exhibits.7 to Exhibits 11. It is noted that the Ext.7 

is  the  rent  agreement  executed  between  the  plaintiff  and 

Dipanker Dey, the remaining rent agreement were executed by 

the other prof. defendant but the records reveals that there is no 

rent agreement with Sapan Dey, neither the plaintiff made any 

endeavor to explain the reason for same. The plaintiff remains 

silence in his deposition as well as cross-examination regarding 

the  tenancy  status  challenged  by  the  defendant.  In  such 

circumstance I am of opinion that indeed this suit  is bad for 

mis-joinder of parties.

Issue no:4 Whether the plaintiff has possession over the  

suit land premises?

15.  I reiterate that it is an admitted fact that the suit property is a 

joint property and plaintiff being one of the legal heir of Late 

Madan Basumantary is in possession over the suit land along 

with the defendants. The question of possession in this suit is 

challenged  only  with  regard  to  the  ownership  and  right  of 

possession over the tenanted premises and in this context, the 
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plaintiff has claimed ownership over the tenanted premises and 

has prayed for perpetual injunction.

16. To  decide  the  moot  question,  let  us  firstly  go  through  the 

provision of Sec 38.of Specific Relief Act 

Sec 38 Perpetual injunction when granted.

(1) Subject  to  the  other  provisions  contained  in  or  

referred to by this Chapter, a perpetual injunction  

may  be  granted  to  the  plaintiff  to  prevent  the  

breach  of  an  obligation  existing  in  his  favour,  

whether expressly or by implication.

(2)  ________________________________________

(3)  When  the  defendant  invades  or  threatens  to  

invade  the  plaintiff's  right  to,  or  enjoyment  of,  

property,  the  court  may  grant  a  perpetual  

injunction in the following cases, namely:- 

(a)  -------------------------

(b) Where there exists  no standard for ascertaining 

the actual damage caused, or likely to be caused, by  

the  invasion;

(c) Where the invasion is such that  compensation in 

money would not afford adequate relief;

(d)  Where  the  injunction  is  necessary  to  prevent  a  

multiplicity of judicial proceedings.

17.  What  is  thus  transparent  is  that  the  legal  requirements  as 
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mandated under Section 38 needs to be satisfied by the plaintiff 

before the Court can grant the order of permanent injunction. 

The  plaintiff  must  prove  that  there  is  no  standard  for  

ascertaining  the  actual  damage  caused  and  that  

compensation in terms of money would not be adequate. The 

question is whether the plaintiff has been able to fulfill these 

requirements. In that background, let me now read the evidence 

of  plaintiff  witnesses. PW.1  Bipul  Basumatary  ,the  plaintiff 

himself  and  PW.2  Kabiran  Boro  and  PW-3  Bathuram 

Basumatary.  The three witnesses has averred in one voice that 

the plaintiff is in possession over the disputed tenanted room as 

owner  and  he  had  been  collecting  rent  from  the  pro-forma 

defendant  regularly. 

18.  Mr. Surendra Mishra, pliantiff’s counsel had argued that the 

defendant had failed to adduce any evidence and hence his plea 

is not supported by any cogent evidence. To which the Mr. Biraj 

Nath,  defendant’s  advocate,  had  vehemently  argued  that  the 

plaintiff had filed this case and hence the initial burden lies on 

the plaintiff to substantially asserts his right, he cannot stand his 

case on the lacuna of defendants case.  

19. Before going into the discussion, indeed I agree that under Sec 

101 of the Evidence Act, “burden of proof” in civil proceeding 

lies  on  the  party  who  substantially  asserts  the  relief,  as 

submitted by the defendant lies upon the plaintiff . But there is 

a difference between burden of proof and onus of proof. Once 

the plaintiff is able to create a preponderance of probability, the 

onus shifts to the defendant. 

20.Be that as it may be, let us come back to the moot question of  

perpetual injunction as pleaded by plaintiff.  It  is  settled law  

that  for  granting  mandatory  injunction,  besides  the  legal  
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requirement  of  possession  backed  by  some  legal  rights,  this  

Court  had  to  be  satisfy  that  three  golden  principle  exist  in  

chain. The plaintiff had to prove that  : -

(i) A strong prima facie case is to be established.

(ii)When  it  is  necessary  to  prevent  irreparable  or   serious  

injury which    normally  cannot  be   compensated  in  

terms of money.

(iii)The balance of convenience in favour of the petitioner.

21.The plaintiff had exhibited the holding number of suit premises 

in his name in support of his claim to ownership. He had further 

exhibited  rent  agreement  executed  by  him  in  favour  of  the 

tenant to establish him ownership as land lord. In that context, 

the defendant challenged the correctness of those documents by 

quoting the cross-examination of plaintiff witnesses PW-2 and 

PW-3,  and  pointed  out  that  they  failed  to  indentify  the  suit 

tenanted  room.  Mr.  Nath,  advocate,   had  further  challenged 

veracity of the plaintiff witnesses and drawn my attention that 

PW-2 and PW-3 are at variance in their cross-examination and 

they  stated  that  the  suit  land  had  already  been  partitioned, 

which according to Mr. Nath, is a blatant lie. I have carefully 

re-read the cross examination portion of PW2 and PW3 and I 

hold that there is force in the submission advanced by Mr. Nath. 

There is inter-se contradiction in the testimonies of PW1 on one 

hand and PW2, PW3 on the other. That apart, PW2 and PW3 

have deviated from the plaintiff’s case.

22. Now, when we pause and take up the twin test of Section 38 

which  is  “no  standard  for  ascertaining  the  actual  damage  

caused” and “monetary compensation being not adequate” I 

am of opinion that at the most the plaintiff will suffer pecuniary 
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loss but there is no threat to his title. Thus at this stage when the 

property  is  enjoyed  jointly  by  all  the  title  holder,  injunction 

order  shall  cause injustice  to  the other  title  holder  depriving 

them of their share . In the result I am thus of opinion that the 

plaintiff had failed to satisfy the principle of irreparable damage 

and balance of convenience in his favour.

Issue no 5 and 6

 whether  the plaintiff  is entitle  for a decree as prayed for ?

To what relief/relies  the parties are entitled to ?

1. In  view  of  the  discussion  and  the  decision  aforesaid,  it  is 

evidently clear that the plaintiff has failed to prove his right, to 

claim  permanent  injunction.  Hence  both  this  two  issues  are 

decided in negative.

ORDER

1. The suit is dismissed on contest , both the parties shall 

bear their own cost.

2. Prepare the decree

3. This Judgment  and Order is  given under the hand and 

seal of this Court on 19th November’ 2011.

Gitali Rabha

Munsiff no.1,Tezpur

12



APPENDIX

Plaintiff witnesses 

PW.1 Bipul Basumatary ,

 PW.2 Kabiran Boro and 

PW-3 Bathuram Basumatary 

          

PLAINTIFF EXHIBITS

             Exhibit-1 Original Jamabandi of 

 PP no. 201, 223 and Dag no. 888.

Exhibit-2  Holding number

Extibit- 3Holding number

Exhibit- 4 revenue receipt

Exhibit-5 Town receipt

Exhibit-6 Rent agreement

Exhibit -7 dated 10-5-95 rent agreement

Exhibit-8 dated 17-7-90 rent agreement.

Exhibit-9 dated 9-3-95 rent agreement.

Exhibit-10 dated 2-3-95 rent agreement.

Exhibit-11 dated 1-12-89 rent agreement
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